THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1 to
6, all the clainms in the application.

The subject matter in issue is defined by independent
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claim1l as:
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1. A nmethod for electronically controlling the timng of
fuel injection to start an internal conbustion engine (55),
conprising the steps of:

sensing the tenperature of the engine (55) and producing
a tenperature signal (T, indicative of the sensed engine
t enper at ur e;

sensing the engi ne speed and produci ng an engi ne speed
signal (S/) indicative of a magnitude of the sensed engine
speed; and

recei ving the engi ne speed and tenperature signals,
determ ning the start of injection to cause conbustion at
substantially Top Dead Center (TDC) based on the nagnitude of
t he engi ne speed and tenperature, and producing a timng angle
signal (2) representing when fuel is to be injected relative
to (TDC), wherein the magnitude of the timng angle signal (2)
i ncludes a predetermned ignition delay fromthe tine that
fuel is injected to the start of conbustion.

The text of the appealed clains is set forth in Appendi x A of
appel l ants' brief.

The references applied in the final rejection are:

Tsai 4,463, 733 Aug.
7, 1984

| gashira et al. (lgashira) 4,722, 310 Feb. 2,
1988

Barnes et al. (Barnes) 5, 357,912 Cct. 25,
1994

(filed Feb. 26, 1993)
Clainms 1 to 6 stand finally rejected under 35 U. S. C.

§ 103(a) as follows:
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(1) dainms 1 to 3, unpatentable over lgashira in view of
Bar nes;
(2) daim4, unpatentable over Igashira in view of Tsail;
(3) dainms 5 and 6, unpatentable over lgashira in view of
Tsai, further in view of Barnes.
First considering the rejection of claim1, the
exam ner's position as stated on pages 2 and 3 of the final
rejection (Paper No. 15) is, in essence, that it would have
been obvious to nodify the Igashira injection systemto
correct the injection timng based on engi ne tenperature,
asserting that the indirect sensing of viscosity disclosed by
Barnes at col. 4, lines 31 to 33,
is the use of engine tenperature, since engine
tenperature and its relationship to fue
tenperature, and thus fuel viscosity, is well known
inthe art. Al so, coolant tenperature is clearly
identified in Barnes as an input into fuel quantity
cal cul ations, and the quantity is used to set

injection timng (colum 4, lines 28-54).

The exam ner further argues on pages 4 and 5 of the answer

!'Since claim4 is dependent on claiml, it seens
i ncongruous for the exam ner not to have included Barnes in
the rejection of claim4. However, in the view we take of

this case, this incongruity is of no consequence.

4
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t hat :

It remains the examner's position that this

i ndirect sensing of viscosity would have been

obvi ous to achi eve using engi ne tenperature.
Furthernore, it is extrenely well known in the

di esel injection art to advance timng as engine
tenperatures decrease. For the applicant to assert
that it is not known to advance timng as engi ne
tenperatures are | owered nmakes no sense.

Conmbustion, particularly in a diesel engine always
takes |l onger at | ower engine tenperatures and this
is particularly true at starting. Ilgashira (colum
1, lines 1-58) clearly teaches using timng data to
first determine a desired timng for injection and
then correcting any errors using the actual ignition
data. This is a refinenent of the known systens
whi ch all consider engine tenperature.

Initially, we find nothing in the Barnes patent to
support the exam ner's statenent, supra, that "cool ant

tenperature is clearly identified in Barnes as an input into

fuel quantity cal cul ati ons. Bar nes does not nention sensing
cool ant tenperature or engine tenperature, and in fact, does
not expressly disclose sensing any tenperature in the entire
specification. The only express disclosure of sensing any
tenperature in Barnes is the recitation of neans for sensing
anbi ent tenperature and of an anbi ent tenperature signal (Ta)

inclains 9 and 10, and an arrow | abelled "Ta" in Fig. 1.

Wth regard to the exam ner's assertion, quoted above,
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that it woul d have been obvious, in view of Barnes' disclosure
of indirectly sensing actuating fluid viscosity, to sense
engi ne tenperature, appellants disagree (e.g., on page 12 of
their brief), and the exam ner has cited no evidence in

support of his
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assertion. He also has not cited any evidence in support of
his statenent that "the known systenms . . . all consider
engi ne tenperature.” It is fundanmental that a rejection under
8§ 103 nust rest on a factual basis, which the PTO has the duty
of supplying. The PTO nmay not, because it may doubt the
invention is patentable, resort to specul ati on, unfounded
assunptions or hindsight reconstruction to supply deficiencies

inits factual basis. In re Warner, 379 F.2d 1011, 1017, 154

USPQ 173, 178 (CCPA 1967), cert. denied, 389 U S. 1057 (1968),

quoted in In re GPAC, Inc., 57 F.3d 1573, 1582, 35 USPd

1116, 1123 (Fed. Cir. 1995). Here, the exam ner has cited

| gashira and Barnes as evidence of obviousness in rejecting
claim1l, but we find no factual basis in those references to
support the conclusion that the step of sensing the
tenperature of the engine and producing a tenperature signal

i ndi cative of the sensed engine tenperature, as recited in the
claim woul d have been obvious to one of ordinary skill in the
art; any such concl usi on woul d appear to be based on i nproper
hi ndsi ght, derived from appel |l ants’ own di scl osure.

Accordingly, we will not sustain the rejection of claim
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1.

The rejection of dependent clains 2 to 6 |ikewise will not be



Appeal No. 1999-0276
Application 08/283, 099

sustained; as to clainms 4 to 6, the additional reference,
Tsai, does not supply the above-di scussed evi dence which is
| acking in lgashira and Barnes.

Concl usi on

The exam ner's decision to reject clains 1 to 6 is

reversed
REVERSED
| AN A. CALVERT )
Adm ni strative Patent Judge)
)
) BOARD OF
PATENT
) APPEALS
AND
| RW N CHARLES COHEN )
| NTERFERENCES
Adm ni strative Patent Judge)
)
)
)
MURRI EL E. CRAWORD )
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Adm ni strative Patent Judge)
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